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COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: CR0980ct12/SA245Nov17

In the matter between:

 

The Competition Commission Applicant

And

Chevron South Africa (Pty) Ltd First Respondent
Engen Petroleum Limited Second Respondent
Sheil Downstream South Africa (Pty) Ltd Third Respondent
Total South Africa (Pty) Ltd Fourth Respondent
BP Southern Africa (Pty) Limited Fifth Respondent
Sasol Limited Sixth Respondent
South African Petroleum Industry Association Seventh Respondent

Panel : Y Carrim (Presiding Member)
A Ndoni (Tribunal Member)
M Mokuena (Tribunal Member)

Heard on : 08 February 2018
Addendum received on : 29 March 2018
Decided on : 03 May 2018

 

Settlement Agreement

 

The Tribunal hereby confirms the settlement agreement as agreed to and

proposed by the Competition Commission and the above-mentioned respondents

annexed hereto marked “A”, together with addendum market“A1”.

 

03 May 2018
Presiding Member Date
Ms Y Carrim

Concurring: Ms A Ndoni and Mrs M Mokuena

 

 



 

IN THE COMPETITION TRIBUNAL OF SOUTH AFRIGA
(HELD IN PRETORIA}

£6 Gave Nes200d
i the matter babveon

S .

COMPETITION GOMMIESION Applicant

And

CHEVRON SOUTH AFRICA (PROPRIETARY) LIMITED Firat Respondent

ENGEN PETROLEUM LIMITED Second Respondent

SHELL DOWNSTREAM SOUTH AFRICA(PTY) LTO Third Respondent

TOTAL SOUTH AFRIGA (PTY) LTD : Fourth Reapondent

BP BOUTHERN APRICA (PTY) LIMINEO Fitts Respondent

SASOL LIMITED Bixth Respondent

SOUTH AFRIVAN PETROLEUM INDUSTRY ASSOCIATION Seventh Respondent

  

SETILEMENT AGREEMENT BETWEEN YHE COMPETITION CONIMISSION AND THE

 

RESPONDENTS IN RESPEOT OF AN ALLEGED CONTRAVENTION OF SECTION

4()4b)(0) AND(i) OF THE COMPETITION AGT88 OF 7500, AB AMENDED

 

The Gompatition Commission and the Respondents hereby agree that application be made

to the Gompelltian THbunal for the contiination ofthie Seltidment Aproament as ah order of

the Competition TitounalIh terme of aaotton 4BD of thé Competition Act as read with section

27(1){a) of the Competition Act, on the terme Bet ottbelow:
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For the purpases of this Selllement Agreement, the following definitions shall apply:

1.4 "BP" means BP Southern Africa (Ply) Limited and Its subsidiarfes and any ently

cotitralled by BP SouthernAttica (Ply) Limited endfor any of ils subsidiaries:

12 “Chevron” means Chevron South Afica (Ply) Lid and {ts aubaldlaries and any

ently controlled by Chavron South Afriea (Ply) Lid and/or any of (ts subsidiaries:

13 "GLP" means the Corporate Lentenoy Polley prapared and Issued by the

Commission as a guideline, to olarly the Commisalon's polloy approach an

matters falling within ite Jurladictlon in ferme of the Compatiion Aol and publishad

as Government Notice No, 628 of 28 May 2008, published in Government

Gazelte No, 34084 of 23 May 2000;

14 “Commerota) Diesel” means diesel fuel produots supplied ta commercat

customers (at alleged In the Complaint Referral: [.s, alas to al customers ofher

than rétall oustomers Via service station foracourts);

1.6 “Gormiasion’ means the Competition Commission of South Afflaa, a stalulory

body established fh terms of section 19 of the Competition Act, with its prnalpal

place of business at Mulayo Bullding (Block ©), the DT Campus, 77 Meintles

Stree}, Sunnyside, Pretoria, Gauteng:

1.@ “Comsmiselona” means the Commissioner of the Commission, appolnted in

terms of section 22 of the Compatition Act:

1.7 “Competition Act* maans the Compatiion Ant 89 of 1988, as amended;

1.8 “Complatnt’ meane the ooniplatnt Initaled by the Commisstoner In terms of

esetlon 498 of the Compeliion Act under case number 200RJAN4228 on

12 January 2009;
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4,9 “Complaint Referral! means the complaint referred by the Commission to the

‘Tribune! underTribunal case number GRapBOatI2
of 24 Coober 2012;

$10 Doe means the Deparfinant of Energy,

4.11 "Bngen® means Engen Petroleum Limited and lie subsidiaries and any ently

controlled by Engen Petroleum Limited and/or any of ts subsidlarles;

4.12 "Partiae" meane the Commission and the Respondents;

4.48 “Regulatory Stakohoidera” means the Dok, Ue Deparment of Trade and

Industry, the Natlonal Energy Reguiator of South Afrfoa, the Rallway Safety

Regulator of South Alloa, Tranenet National Ports Authority, Locel Port

Manageré, Slatistios South Afiloa, Netional Treasury, and any other regulator,

Stale institution and/or gavarnmant department;

144 "Respondents" means all the finns thal are clled ae the respondents in the

Complaint Referral namely, Chevron, Engen, Shell Downstream South Afrlca

(Ply) Ltd (Stell), Total South Afiing (Pty) Ud {’Total'), BP, Sasol Lnited

(‘Sasol") end GouthAltican Potoloum Induslry Aasoolation ("SAPIA’);

448 "Respondent of compantes” means Chevron, Engen, Sholl, Total, BP and

Sasol;

440 “SAPIA" means & patialaum Industry aesocialion representing the coflentiva

Inferepte of lle members, tneluding the respondentoll companies;

L4i7 “Sasol means Sasol Linlted end ts suheldlarles and any ently conttlled by

Sasol Limltad and/or anyof ila etsbaldlarles;

1.18 "BIG codes” means the codes gasigned to economlc actives fn the seventh

edition of the “Standard iluahlal Otassiifeation of all Economic Activities” report

 

 

  
 



 

-4e

fesued by Statistics South Afrlea in Ostobey 2042 (Report no, 08-90-02), as

derived from the fourth revision of the fntermatlonal Standard Industrlal

Claselfleation InsuedIh 2008;

1.18 "the Subject information” means, as set aut in the Complalnt Rolerral, the

{nformailoof the Respondent oll companies relating lo Commarcla} Diesel aates
Ss

volumes, dlaseriinaled on a monthly basis fo all the Respondentolf companies,

comprising sales Information —

1404 perall company;

1.46.2 per speelfic grade of produot;

4,18.8 per provinos and per maglsterlal district where the salas wero madg;
and

4.10.4 par trade aalegory;

1.20 "Settlement Agreement’ means this agreament duly algnead and concluded

between the Commission and the Respondants}

4.21 “Bhall’ means Shall Nownstrean) South Africa (Ply) Lid and lis subsidlares and

ay enity controled by Shell Downstream South Afioa (Ply) Ld and/or tte

silbstdiaries:

4,22 “Total” means Total South Aton (Ply) Lid and Ils eubsidiarlas snd any only

contratlad by Total South Afrloa (Ply) Ltd and/or anyof ils subsidiaries;

1.28 “Tribunal” moans ihe Competition Tribunal of South Attloa, a stalulory body

ablabfishad In terme of section 26 of ha Compailtion Adi vdth its pringtpal plage

of business at the Mulayo bullding (Block GC}, the DTI Campus, 77 Melniles

Street, Sunnyslda, Pretoria, Gauteng and

  

_
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1.24 “WLEP" means Wholdsale Liat Setling Priog, being the wholesale price for diesal

ge publlshed by of on behalf of the Dot from time fo tire,

GONIPLAWY AND INITIATION

2

—

In Davember 2008 Sasol submitted @ leniency application to he Cammleelon In ferms

of the Conmission's CLP (tha lontency application’),

The lentenay applioation eoverad g hurtiber of preallocs In the while luels eeolor and

a

was supplemented by vatlous further submissions end dooumente provided by Gasol

tothe Commission.

4 The Commission selected Sasal'e Jenlsnoy application In ralatlon to Conimercial

Diesel,

8

—

Following recelpt of the lenlenoy application and the furlker submissions and

doouments, on 42 January 2000 the Commmlssloner inltaled the Complaint In lerme of

eeotlon 40B(4) af the Competition Aat in order for the Commission to (nvesligate Ihe

possible contravention of tha Goimpelliion Act The {nlifation was amended oh

46 Septamber 2011,

THE COMMISSION'S INVESTIGATION AND THE COMPLAINT REFERRAL

6 Tha Commiseion Investigated the -Complalnt,

The Commissltoyrafetred tha Complaint to the Tribunal in October 2042 alleging thal

the Respondents had vontravened section 4(4)(O)(} and 4¢1)(6)(I)) of the Cornpetiion

7

Aton the basis (hat -

7.4 tha Reaponderits exchanged the Subjeot Informallon both tn an aggregated ‘and

Gisayyragaled formal on a Monthly bests; and

eek
A

whoa

\

RgwT |
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7.2 the Respondent off companies have been Involved (n the process of regularly

reviewing thé WLEP with the DoE, This review process tieluded discussions on

and delermination of the elements (hal form pari of the price build-up of dlewel,

THE RESPONDENTS! POSITION

8 Chevron, BP, Shell, Sasol, Total and Engen each tiled exceptions alleging that the

Complaint Referral dass nol conlain the necessary averments fodianlose @ cause of

uotlon under sactlon 4(1}{b} of the Gompalition Act,

8 Notwithstanding the Commiselon’s allagalone, the Respondents contend that they

Were not engaged Int any uilaWwiul conduct In contravention of agetion 4(1)(b)(1} end (1)

of the Compeiiiion Ack.

SETTLEMENT AGREEMENT

10 Prior to the hearlng of the exceptten epplications, the Commission ooneldered (ts

4

position In prosaeding with (he Complaint Referral and (hea Complaint and the benefits

lo the pubiio Inferesl, The exchange of the Subjeot informaliun alleged In the

Gomplalnt Referral had aeased by 2006, and thus the Commission's Complalnt and

Complaint Referral rofated to hfstorle concact, The Conimission concluded that the

interasts of consumers and cormpelitors in the relevant market would be beller served

by hol prooeeding ahy further with the Complaint Referral and by obtelning

undertakings: from tha Reependants as fo fufure condicl, Tha patiies also

acknowledgethat the Gormission ts in ihe praness of preparing Information Exohange

Gutdelnes, whieh quidelings will aid the respondents whdn aesessing (helt oontduot th

tulure,

The purpose of this Saltement Agreement Ic to sellie the Complalnt Referral and tha

Complaint and (o provide olailly ih relation to the Commission's views In respectof the
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exchenge belween the Respondents of the Subject Information Whioh gave dee (a the

Gorplatnt and the Commplatnt Referral.

The Respondents do not maka any admiselon of flabliity In refation fo any prohibltedt

ovaduot under the Gompetilon Act arleing from (he ennduct dosoribsd is the Gomplalat

of the Complaint Referral,

AGREEMENT CONCERNING THE RESPONDENTS! FUTURE GONDUCT

‘The Respondents undertake that thay will not be parly to any agreemnl, or practice,

among the Respondents pursuant to whieh the Subject Information will be shared

among the Respondent al) campenias, save As provided for In this Settlement

Agreement, Any exchange of lhe Subjeot Infornetlon will be permitted fit Is made In

asoardatioa with the Iollowlng conditions, For avoldance of doubt, these condllions

mus! all be mel at the time of sharing or disseminating the SubjealInformation ~

48.4 the Respondanls musi provide dala only {o an thdapendent third party,

appointed by GAPIA, who will collsol and agaregale te dala provided by the

Respondents} and

19.2 the Subject Infonmaitonthet (6 disseminated by the designated (hird party to the

Respondent oll compantas and/or Commercal Diese} market participants end

other stakeholders (other than to Regulatory Stakehaldera) should be

Aggregated sorove all markel partolpante whe provided the Subject Information;

and

19,8. the Subject IMformatlon that le dleseminaled should he nolleas than 3 months In

arteara; and

43.4 the BubJeot Informationthat Is disseminated by the designated third patly should

be aggregated no narrowerthen by pravincay and
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13.6 the Subject fitformaiton thal fs disseminated by (he designated third party stiayld

oonlain aggregated information relating lo not less than four Commercial Diese!

_ market participants; and

18.6 the Subleol informatlon thal Is disseminated by tha designated third party to the

Respondentall companies (and/or other Commercial Diesel market parllolpants

and stakeholders) may be broken downby trade category provided that ll should

conlaln edgragaled Infarmation par trada calegory for ne lese than four market

partlalpants par trade onlagory per provinne and furthermore that all Gade

categories are aggregated fo af Joust the double digit "Division" level of the

relevant S10 code,! except that ~

13.6.1 lofal sales volumes parlalning to fuel dlasél retalters may be reported

peparately, collated bythe third parly from euch various levels of the

SIO codes aa raprogentall alas to fuel ratallere;* and

13.8.2 tolal safes to diesel wholesalers may be reported separately, collaled by

the third party from euchvarloltsfevels of the SIG codes as representall

ealas fo fuol wholesalers,

(nh accaldance with the schaduls annexed to {his agreement, relleofing the SIC

codesfor (he trade calegorles currently repoitad to the Doe, providedthat fn {he

evant that there is # material amendinant fo (ha SIG ocdes sel out Ih the

aforesald achedula; the Camiisston may on good onuke shown apply to Ihe

For oxample, In ths case Of tha "Agreulitre” Wade category tha date must Bd nygtagaled té the SIC
“Division 01° tovol covating all palay Yolunies rolaled lo "Crop and eninal production, tninting and releled
servings salliticn", and reay tat Lo disseminated al o mole doaggregated tevel, eg. to SIC “Group O74"
(Growing of Non-Pardjnlal Crops} or narrower adit (© SIG "Sub-Claas O14 10" (Grown of cereals (yxoepl see},
Jpquminaus exops nad atfseads),
Explanatory Ndlo: {2 apponts thel the BIO codss under which these estes are piirranily reported lo (he DoE de

fot tonerundor one BIC DWiston,
Explanatory Noise: Al presenl the (208 faquies these antoa to be roped under SIG code 46610 and an

agptepalon above (his level would ronday the date tninfornallvo,
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Tribunat for a modification of this paragraph 14.6 [In order to addrees any

information exchenge concerns alfsing from aol amendment.

For the avoidance of doubt, (he undertakings under patagraph 18 shall nol operate to

prevont any individual Respondent olf company from oblaling information talaling to

one or more_of the olher Respondent all companies or Cotihercial Diesel markel

parttolpant where (hat information [s required for legitimate commerclal purposes

arfelhy in the ordinary course of business,

The Conimisslon js also pware of the fant that Regulatory Stakeholders require the

submission of defalisd Informatlon on an ad fot or ongolng basis to full thelr

Tepulalory tolas and may make. avaliable auch Information from tlme(o line, Ae such,

nothing in thle Salllement Agreement shall preclude tha Respondents from providing

any fnfomalion to any Regulalory Stakeholderin the formet required by Il, or from

parforming such calculations ae may be required by any Regulatory Stakeholder (for

example, the calculations porfoimed by SAPIA In respect of the Cumulative Slate

balances fer the Dok} or from recelving any Information from such Regulatory

Stakeholder,
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MONITORING

48 Tha Commission must request, on an annual basis, thal SAPIA, of any thi party

appolnted by SAPIA In aapordance With paragraph 18.4 above, aubmill # report to the

Commission confirming compliance with paragraph 13 of this Sallement Agreement

during {he preceding oplondar year, SAPIA shall procure preparatian atid delivery to

the Commission of any such raporta, Followlng receipt of auch a rapt, the

Commission may request coples of, or access to, any Infornation collated and

disseminatedtor the purposes of paragraph 14 by SAPIA ofthe appointed thitd parly

during lhe period covered by the relevant report

GENERAL

17 Nothing fh this Seltioment Agreement precludes any Respondentfrom applying for an

pxetnplion In terms afseation 10 of the Cormpatitlon Act; nor dogs It deragata from any

axemplion granted by the Cominiselon,

48 The undertakings In thle Settiamen! Agreement shall apply for a patlod of five years

fromthe date that fl ls made an orderof the Tribunal,

18 Any Reapondent shall be entitledto epply to the Trbunal for a waiver, telaxatlon of

modification of any of tho terme of this Settlement Agreamant,

20 This Setiemen! Agresmant(8 in full and tinal soillement of all complaints againet tie

Respondents atising from the Complalnt end the Complaint Referral under

Cominfsslon chee number 2000Jand223, ,

21 This Sattlament Agreaniont may he slgnad In counterparts,
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Dated and elgtied at_Cearudy Gir onthe7day op MeveARe® p07

For Gheyron

    “

CHEF Eueusnuk ose
&

Dated and slgnad at CALE ZOUon the, £@ ue, of Moversdoni7

For Engen

 

Chief Executive Offlear

Dated and signed at Spanos on tho IO". day of Nownea 2017

Far Shall
. \ "

HLoniPHizag Je Mrgro

Dated and signed at (sehenk onthe A day of Aoveanber 2017

aI

LnNed
TID] (eo

4 bh

Dated and signad at Fairbonn on theday of Ney ernsSSa17

For BP
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i Asking pufexp eelNS] Qursce/

TWH

Daled and signed al SA NIDToN on the, IS day of NOvVEMBE.soy

For Saco}

peleCmcoeh and
pil Chief Executive Officers

2 .

Dated and elgned at_s BNOTOn! on tho AW dayof  Newsotes, 2017

For SAPIA.

 
Shiel Exeoullve HeerDIRECTOR

Dated andatgned al PRETO RVTS __on the 2¢phis otNovemtég pot7

Bot the Zampetition Commisalon
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IY THE COMPETITION TRIBUNAL OF SOUTH AFRICA
(HELD IN PRETORIA)

CY Gaze No, GRosposti2
GG Gasa No. 2008iand225

tn tha matter between

COMPETITION COMNESEION Appileant

And

CHEVRON SOUTH AFRIGA (PROPRIETARY) LUWITED Firat Respondent

ENGEN PETROLEUM LIMITED Sasond Respondent

GHELL DOWNSTREAM SOUTH AFRICA{PTY} LTD Third Reapenedant

TOTAL SOUTH AFRICA [PTY] LTD Fourth Respondent

BP SOUTHERN APRICA (PTV) LIMITED Firth Respondent

SABOL LIVITED Bixth Respondent

SOUTH AFRICAN PETROLEUM INDUSTRY ASGOOIATION Sayenth Respondent

 

ADDENDUM TO THE SETTLEMENT AGHEEMENT BETWEEN THE COMPETITION
GOWIMISSION AND THE RESPONDENTS IN RESPECT GF AN ALLEGED
CONTRAVENTION OF GECTION 4(4)(h)({) AND (1) OF THE GOMPETITION ACT 88 OF
4908, AS ANENDED
  

Thé Dommildslon and the Respondents Herahypates that tha Salllemant Agreeirant belween

them raleting 4o,the complaint under case number 2006Jan4298 and the complelnt referral

under OT Gase CROBHCst 2012 be amended as follows:   
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Patagraph 13.4 of the Sefllement Agreemant shall fe replaced hytha following:

The Respondents must provide dala only to an Independant thirdparly, appolndad by

SAPIA after 10fushesa days’nolloa fs given to the Commission, wha will cafsol and

aggregate the data provided by the Respondents; and

Paragvaph 18 of the BottlomentAgreement shall be raplaned bythe fallowing:

°SAPIA, or any thhd pariy appdintad hy SAPIA it agcardanca qwit paragraph 13.4

aboys, shell anniratly submit 4 reporl fo the Cothmlsdan continahy compliance with

paregraph 19 oflike Sellament Agreament.

189

10.2

18.3

16,4

BAPIA ohall procure the preparation and delivery fo the Compladtan of aiteh

Faparis,

Each amtal report shell be submited to the Conmniasion by nolater than

1 Maroh exon yoor and ahpll rolats to ooinpilanoe with paragraph 13 of tie

SeltlementAgmamentdunng tie preceding onlendar year,

For the saite oflarity, ihe first rapart will be dua on 7 Marah 2070, andshal

nover the period toi eontmation of the Soiffament Agresisent by tha

Tphunel, unl af Devember 2018. All eubgequent réporis wil be dua on 1

March, end wil coverths paried of the preending calendar yanr (1 Jaritary to

3f December),

Following reodipt of avoh a raport, the Commlasion may request coples of oF

nonage fo, any Informalion coffatad and disseminated far the purposes of

paragraph 19 by ihe eppolted third party diving the parted covarnd by the

iefavant report’,
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Defed andelgnad af LACE Fonin onthe tan diyot Fettuney pate
For Gheyron

EES
‘Chlof Exsculle Officer

Dated and olgned at CAPE TOGO on tho 26ayo Eapaantsy ota

For Engeneo

Oblef Exeie Offfoar

Dated and signed dapyanstoon theAday opSvcani

  

a
Pt at Lowhold. onthe0B dey of Colmac zot8

eee=
Meneging Disector/ Ontef Exaoutlva Officer

 
7 , Ki ,

Duiand algnad et TORSontha day of Meret pois

Foz BP
UaeSede,

Adting fanaging Gounsel

  

 

 
 

  
     



 

Oaled and signed al SMTUEtheWXtay of wibdtas oot

For Sasol

-oeBxooutlve Offfeare eenses< 

Dated and stated al SALA /SANDY ON)on the 2-6“tiey of FEBRUARYdota

Exentive Hltealor

onied anode PYETORLAone26’ceyot_N lag EAL oma
Eat the Compotitien Commlesion

     in Commissioner

 
  

 
 

 


