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COMPETITION TRIBUNAL
REPUBLIC OF SOUTH AFRICA

Case No: CR0980ct12/SA245Nov17

In the matter between:

The Competition Commission ' Applicant
And

Chevron South Africa (Pty) Ltd First Respondent
Engen Petroleum Limited Second Respondent
Shell Downstream South Africa (Pty) Ltd Third Respondent
Total South Africa (Pty) Ltd Fourth Respondent
BP Southern Africa (Pty) Limited Fifth Respondent
Sasol Limited Sixth Respondent
South African Petroleum Industry Association Seventh Respondent
Panel : Y Carrim {Presiding Member)

A Ndoni (Tribunal Member)
M Mokuena (Tribunal Member)

Heard on : 08 February 2018

Addendum received on 29 March 2018

Decided on : 03 May 2018
Settlement Agreement

The Tribunal hereby confirms the seitlement agreement as agreed to and
proposed by the Competition Commission and the above-mentioned respondents
annexed hereto marked “A”, together with addendum market “A1".

m 03 May 2018

Presiding Membér Date
Ms Y Carrim

Concurring: Ms A Ndoni and Mrs M Mokuena




[N THE COMPETITION TRIBUNAL OF SOUTH AFRIGA
T (HELD N PRETORIA)

OT Gese No. GRIBEON2
£C Case No, 20090014223

I the matter bobwoon

aotmrsa*rrrrowiommaasron Applicant
Al .

GHEVRON SOLITH AFRICA (PROPRIETARY} LIBITED Firat Respondens
ENGEN PETROLEUM LIMITED second Respovidlant
SHELL DOWNSTREAN SDUTH AFRIGA (PTY) LTD Tilrd Respondent
TCTAL SOUTH AFRIGA (BTY) LTD - Fourth Reapphdent
BR EOUTHERN AFRIGA (PTY) LIMVED Fifth Rogponelent
BASOL LIMITED Sixth Respondsnd

SOUTH AFRIOAN PETROLEUN INDUSTRY ABBOGIATION Sovonth Rospondent

.

SETTLEMENT AGREEMENT BETWEEN YHE COMPETITION COMMIBSION AND THE

RESPONDENTS IN RESPEQT OF AN ALLEGED GONTRAVENTION OF SECTION

&(4){B)1) AND (it} OF THE CONPETITION ADT BY OF 1987, AR AMENDED

The Gompotition Gommlesion and the Respondents herahy agres that eppilesilen be made
1 the Cotpetiton Tribunal for the confination of fhis Selligmant Agroatent e an order of
the Qompelition Tribupal In terms of asolioh 48D of the Compaetiion Aot as read with gestion

2r{1)(d) oi the compalilfon Agt, on the terms ast ot below:,




)
8.
For the purpases of this Selllsment Agresment, the following definitions shall appiy:

11 "BP means BP Southern Afrida {Ply} Limited and its subsidiarss and aihy ehilly
conitalled by BP Southern Afrca (Ply) Limited endor any of s subsidieries;

1.2 *Chevren” maens Ghevron SoWlh Afica (Pt} Ltd and (s subsidlattes and any
sntily eontrofled by Chevron South Africa (Ply) Uid undfor any of its subsidiatiea!

13 "CLP" means the Corporate Lenfenoy Polley prapared and lssted by {'he
Comwmisslon 2 a guldeline, to olerlfy the Commieslon's palloy approach on
mattera falllng within ite Jurlatifclion in terme of {he Gompetition Act end published
@8 Government Notlce No., 825 of 23 May 2008, publlshed In Government

Gazelie No. 31084 of 23 May 2000
14 ‘Commerola) Dieesl" means diesel fuef producls supplind o commerdal

customers (ae allsged In the Complah Reforral, Le, eales to aff eustomers other

thah ratall sustomers vis servica station foracaurte);

15 "Commlasion” means the Compstliion Commiselon of Sayth Afilea, a stalutory
bady establishad fn lerms of secilon 19 of ihe Campeltion Act, wih lts princlpal
place of busihess at Mulayo Bullding (Block O), the O Ceinpus, .77 Mehiliss

Slrawl, Sunnyside, Preloria, Geauteng;

1.6 “Commisslontr means the Commissloner of the Gommiselon, appointed in

terma of secfion 22 of the Competition Act

1.7 "Compe(tion Act’ means the Competition Aal 89 of 1988, Re amended;

1.8 “Complaint’ meane the oomplaim Inlisled by fho Commissionsr In lerms of
saction 408 of the Qompeliitor Aol tnder cnse number 20004AN4228 on

12 Jartinty 2008;
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a.
1,0 “Compiaint Refenel" ingans the complalnt referred by the Comindeslon o the

Tribunel under Tibtinel case nimber GROBROGIZ of 24 Oolober ZD13;
{10 "DoE" means th Departmani of Enstgy;

411 "Brgen”
conirolled by Engen Petiolaum Limtted andfor any of s subsidlarles;

1.12 “parilyg” means the Commisalon and the Respondents;

1,13 "Regulatory Stakeholders” means lhe DoF, Uie Depatment of Yrade and

Industry, the Natlonat Energy Reguielor of South Afrlos, the Rellway Safety
Rogulater of Seuth Afriea, Transnel National Ports Aulhorlly, Locel Porl
Managers, Siatislios Souil Afilos, Nallonal Treasury, end shy othor regulator,

Stale Instiution nefor governmeant depatimanl;

144 *Raspondents® means all the fiams thal are clled as the respondents in (ha

Dotuplalni Referrat namely, Chevron, Engen, Sholl Downstresm Bouth Afrlca

(Ply) Lid ("Stel), Tolsl Gouth Alilos (Py) Uid {"Total’), BP, Sasol Limited
- (‘gasol") end South Aliloen Patroleum induslry Auscolation {"SAPIA");

4.5 "Respondent ol compantes” moans Ghaven, Engen, Shell, Tolal, BF and
Gasol ’
1,46 “SAPIA™ mesns & peloleum Industry aesocialion representing tha coflentva

Interepts of s membars, including the respondent oft companles;

1,47 “"Basol’ means Sasol Limlted and iis subsidierles and any ohily contralled by

Sasal Limited and/or eny of it subsldiatles;

1,18 "8IG codes” means the codes sasigned lo sconomtc aclivilles In the seventh

adiioh of the "Standard induehiat Otessiilcetion of all Econonlo Aclivilles” report

meats Engen Petraleum Limited snd lte subsldieries shd ani.r antily.
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lsstied by Stalistics South Afiles In Ocloher 2012 {Report no, 09-80-02), as

derived from lhe fourth revitlen of the fnternafional Gtsndard indusirlal
GClgselfloation lbsusd in 3608;
118 “the Subject information’ mesns, as sef oul In the Complelnt Rolerral, the

Informailels of the Respondent ofl comparties relafing o Commerolal Dissel sales

volumes, disseminsled on a monthly baels fo all the Reapehdent alf companles,

compiistig sales Information —

1181 per oif aompany;

fiis.2 per spaeific grade of produat;

1,10.8 per provinoe and per magisterial distriot where the salos were inada;
and

1.10.4 per Icade calegory;

1.20 "Sattlement Agreament’ mesne this agreament duly slaned and conclutes

between fhe Commiusion and lye Respondants:

121 "Shall rieans 8fiell Duwnstreats Soulh Afrfon (Ply) Lid and Ils subsldlares and
tny entfy confrolled by Bhell Downstream Soulh Afrea {Ply) Lid and/or iy
slibsidiaries:

1,22 "Total" means Total South Atrlea (Ply) Lid and Ils subsidlarias &nd any ohlily
contralied by Total Sauth Aftloa (Ply) Ltd andfor any of its subsidlarles;

128 “rribanal” moans the Compsliilon Tribunal of Soulh Altlea, a staluldry bady
ablablished In teima of seclion 26 of ihe Compstiilon Anl, vdth its prinalnal placa

of husinesa at the Mulayo bullding (Block ¢, the DTI Camput, 77 Mohblles

Slreatl, Sunnyslde, Pretorla, Gatleng; and
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1,24 "WLSP* means Wholaasle List Sefling Prine, being the wholesals prica for diesst

a8 published by of on behalf of the DoE from tma fo fime,

COMPLAINT AND INITIATION

2

o

[n Décember 2008 Sasol submilled & lenlency applioation 1o the Commlesion In ferms

of the Commlssion's CLP ¢“ihe lantancy application’),

Tha lenfenay appliualion'covérad 8 huriber of praclicos In the while luels sstivr and
was supplemented by vetious fuither submisslons ehd documents provided by Sasn!
tohe Commlaslon.

The Commission relected Sesols Jentency epplioalion In ralsflon to Commerclsl
Dignel,

Following recelpl of Ihe lenlenoy spplisation and the further subisslens and
dotuments, bh 12 January 2¢DD the Comenlsslonsr inltlaled the Complalnt In lemws of
geollen 40B{1) ¢f the Gompedition Act In order for the Commistion lo Invesligate Lhe

postlble ontravertion of the Gompelllion Act The {niifalion was amendet oh

15 Seplember 2011,

THE COMMISSION'S INVESTIGATION AND THE COMPLAINT REFERRAL

8

7

The Commission Tnvestigated the-Cotaplalnt

The Comissloy refatred the Complainl to the Tribunat In Ostober 2092 slieging thal
the Respondents had vontravenad saction 4(tYb)E snd 4{1){)(i} of the Competition

Acl on e bagls (hat -

7.4 {he Reepondelits exchanged the Yubject Informallon both In ah aguregated and

diseyyragaled formet on a thonthly beste; and

TR
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7.2 ihe Reepondenl olf nompeniles have been invoived in the proosss of regularly
reviawdng the WLBR with the Dok, This revipw process fnsluded disoussiops on

and delerminatlon of the slsmenta hal form pari of the ptice bulld-up of diessl,

THE REEPONDENTS' POSBITION

8  Chevron, B, Shell, Sesol, Tefal &nd Engen each filed exceplions alieging that the
Complaint Referral dues nol conlaln the necesaary sverments o dislose & cause of
dotton under sacllon 4(1){b} of the Compelition Adh

8 Notwilhsianding the Commiselon's allagafions, the Respotiienly contend thet they
were not ehgaged It any unlawitl contist In soniravention of ssetion 4(1){k)(1} end (i}
of the Compelillon Ach

BETTLEMENT AGREEMENYT

16 Prior to the lisaring of the excepllon eppllesiions, the Comission eoneldered s

11

positlon In proseeting with the Goemplalnt Referral and the Gomplalni enrl the benefits
lo the publo Inferesl. The suchange of the Sublecl informalion alleged in the
Complalnt Referral had veased by 2008, and thus the Commlsejon's Complaiht and
Complalnt Reforral refated fo historls vonduct The Commission concluded that the
interests of consumers and cormpalitors in the valevant market would be beller served
by nol proceedng a'ny further with the Complaint Referral gnd by obtelning
underlal{lngav from the Reependenls as lo fulwe condiel, The pailies alsp
ecknowledge that llie Commisslon s In tha pronees of preparing Informallon Exohange
Gutda!me, whih guidefines wil eid the respondents when assessing thelr oonduot In

fultira,

The purpobe of Ihls Salllsineni Agreemenl [s fo ssllie ihe Complaint Referral and the

Complalit and fe provide iy in relatich to the Commistion's views In respeal of the




13

.7

svehange balwesh the Respondents of the Subjsat Informstion Whith gave dee fo the
Gotplaint and he Cotnplalnt Referral,

The Respondebls do not make any admisslon of labity In refation to any prohibilec
oopduot under the Gompetitlon Acl arlsing frotn the eordust dasorfbé%’? tn the Gomplalnt

of the Complahil Reforral,

AGREEMENT CONCERNING THE RESPONDENTS' FUTURE CONDUTT

The Retpondents undertakte that thay will not be parly lo eny agresmenl, or praviice,
among the Raspahdants prstiant to which the Subject Informallon wil be shred
among the Respondent oll sompanles, save As provided fof th this Selllement
Agresmanl, Any exchange of he 8ubj§u! Informelion will e pemmitted i i Iy made In
acoordeiioa with the loliowing opuditions,  For avoldanve of dolibt, these condlions

mus! &l ba imel &t the ime of shuring or disseminaling the Subjeot Infermation -

181 the Responddnle muel provide dala only fo an [ntependent tird  pary,
sppointed by BAPIA, Who will collsol and aggrégéle the data provided by the

Respondents; and

18,2 the Subject Informaion thet (6 disseminated by the desighated (hird parly to the
Hespondent off compenies andfor Commerclel Diesal market particlpants and
other akeholders _(othér than lo Regulstory Stekeholders) should be

apgregated moroye al mérkei partiolpante who provided the Subjacl Wnfermation;
and
13,3 the Subjact information that le dleseminaied shotld he nof lass than 3 monthe in

artenray and

13,4 the Bubeel Informelion thal Is dlsseminated by tha designeted third party shouk

bt aggregaled no narrower than by pravinee) end
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13 6 the Subjec! Informailon thal Is dlsseminaled by (he deekinated third parly should

- aohiain aggregated informslion relaling o not less than four Commercisl Diesel

_inarked pEllelpants; and

13.8 the Subjuf Informallon that ts disseminated by {he designated third pariy to the
Respondent ol coimpanles [andfor olher Comimerclal Dlesel markel parlivipants
and slakeholdars) may be hroken down by irade category provided that it shoud
conlaln sgregated Information par rade calegory for ne less than four marked
partlojpents per lrade oatagory per provinbe and furthermore thet e trade

aalegories are agéraga!ed o al Joust the doublo diglt "Divislon” level of the

relevant $1C cade,! axcept thal -

1881 tofal =ales volimas parlaining o fus! diesdl reléllars may he reporied
poparalely, collated by the third parly from suoh varous levels of the

810 vetles &8 reprosent all eales (o fusl ratallere;® and

13.8.2 lola! sales to diesel wholeaslers may be ropoited reparately, collsled by
the third party from sueh various levels of ths 5IG codes as 1eprasent ail

sales Io funl wholesalers,

In accoldance with the schedule annaxed o this agreement, reflectng the SIC
nodss for the trade talegories ourrently reportad to the DoE, providod that in tha
ovenl thet there fs = naterdal amendimant fo the SIC ocdes sel aut I the

aforsssld schedile; the Cominlsslon niay on good catke shown apply lo the

' Far oxample, In the caeo of the "Agrcullure® liade oilagory |ha dits must bd npgfopaled t¢ the SIC
“Divislan 01° lovel covallng all palae Yolimes ielaled Yo "Crop arad enlnal produclion, bunting pod relelad
vervione aotivltlen”, ard reay not b disseminaled &1 @ mose dsuggrapalod favel, eg. to SIC "Grogp 011"
{Growlng of Nan-Farnnn Crope) of nairowse ol to 81 "Sub-Class 0 10 (Growfng ol cervals (axoapl flos),

Jpgumaus exbps ad gliseads),
Esplsatary Nale: |} apponts thel $he BI¢ cousy wiider which thess ealzs ary sutronlly rapaited lo (ke Dok do

fot ramnrt under one B1G Diviston.
Txplénafory Nolm AL presenl e 1205 roquines theso 4elos i be ropnred under BIC cods 46040 and an

Exp
aagregeton above (s levs! wold ¢snday the dola vrinfosmative,
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Tribunel for a modification of this paragraph 18.6 In order lo address ahy

information axchenge coneerns arfsing from aloh emendmenl,

For {ho avdidance of doubt, the undettakings untsr paragraph 18 shall not operals to
prevont any Individual Respondent ofl sompahy trem eblaining information relaling to
one ¢ mare of the olhar Respondenl ofl companies or Cotamerclal Diesel matkel

partiolpart Where thet information Is required for jegitimate commerdial purposes

arlslig In the ardinary aolitsa of htisiness,

The Commisslon Js &lso pware of the fael ihat Regulatory Siekeholders requlre the
eubmissioh of dotallad Informatioh oh en ad Aot or ohgolng baels to ulfll thelr
reulatory tolas and may make avalible atioh Information from fime (o time. As such,
nothing In thls Belilement Agresment shall praciude the Respondents fram providing
any tnforma!ioﬁ to any Regulatory Slakehoider In the (ormet requlred by i, of from
parforming such calkoulations se may he raguirod by any Repuiatory Stakeholder {for
example, the caloulations porfommad by SAPIA I reapedl of the Cumulative Slale
balances for the Dok} ur: fiom recelving any Informalion from such Regulalory

Siakeholder,

i




G-

MONITORING

16 Tha Cammission must request, on an annual basis, that SAPIA, of any third pasty

appolnted by SAPIA In saoordance With paragraph 13.1 sbove, submit & report fo the
Commlssion confeming complisnce with parapraph 13 of Ihis Sellisment Agreement

duning the preceding onlondar year, SAMIA shall procure praparation and delivery to

‘% the Commisslon of any such raperis, Following racelpt of euoh a repoN, . the
Commilsslon may requeéi coples of, or aocess i, any Wonnalion collated and
dissetrinated for the purposes of paragraph 13 by SAPIA of the sppointed (hird parly
duming lhe perjut covered hy the 1etevan! mpbﬁ.

GENERAL

17 Nothing in this Seitlement Agrestman! precludes any Respondent from epplylng for an

18

1o

20

21

pieinpllon In lamms of section 10 of the Gempalillon Act; ot doge )| deragats from any

sxemplion granted by the Coinlsslon,

The undrteldngs In this Settiement Agreament shall apply for & parlod of five years

front the date thef ft ls made an ordet of lhe Tribusal,

Any Reapondent shell be entilled to spply 1o the Trtbunal for a walver, relaxallon or

modifleatton of any of the terme of this Setiierment Agrosment,

Thls Setifemen! Agreament is In fulf and fina! sofllsiment of all complainls against the
Respondents amraing from he Complaint end lhe Complalnl Refetrrel under

Cominisslon case number 2000Jan4225,

This Selllament Agresmaont may be signod in cobherparls,
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Dated and signed at, (g Gird on the /7 ¥ day or,_"\fo%w,«ﬁfz’;f 2017

For Gheyron

CNeE &&c;;a‘é )

Datsd and slgned at CALE 7D A._on the /6 zﬁ'; of _AMovErBefng

For Engen

st Exeoitive Officar

Dated end slghed al %Mb\o\-& — onthe 10" dayof \&wmm . o047

Far Shell

HLG@:PHQ% J. Mo

Daled and algned at K@SQ}J'M‘MK e & duy of M%‘“b’%{ 2017

For Tui{

Lia
Daled and signod at @49‘% bet™ oning ‘4 dny of Nev ern:

it ety

Far BR
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b O = il e
TH
Paled and signad al 5 A NQD{C)Y\! oh the !5 day of H;Q_Vf MB@EQOT?

For 8avol

Ry

- .
Dated and slgned at BN“.’““’“‘ on tho W™ _day of “Ww‘&tﬂ 2017

Far BAPIA

on the 2.9‘_/{1‘%3! of '\{DU"EI\’\@EK 2017
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Y THE OUAPETITION TRIBUNAL OF SOUTH AFRIGA
(HELD IN FRETORIA)

7 Case No. CROSL0eL12
CG Case No. 2009,/a4225

in tha nutter batwsen

COMPETITION COMIYSEION Applleant
And

CHEVRON SOUTH AFRIGA {PROPRIETARY) LUITED Firat Respondent
ENGEN PETROLELY LIMITED Satond Rerpontlent
BHELL DOWNETREAM S0UTH AFRICA [FTY] LTD Yhlrd Reapondant
TOTAL 8OUTH APRIGA [FTY) LTD Faourth Respondent
BP SOUTHERN AFRICA (PTY) LIMITED Flfth Respondant
SASOL LIMITED Blxth Respondent

BOLITH AFRICAN PETROLEUM INDUSTRY ASBOCIATION Suventh Respondent

ADDENDUIA TO THE BETTLEMENY AGREEMENT BETWEEN THE GOMPETITION
COMMIES!ON AND THE RESPONDENTS IN RESPECY ©F AN ALLEGED
CONTRAVENTION OF SECTION 40)(n)(f AND (ti) OF THE GOMPETITION ACT B8 OF

1608, AR ANENDED

[PV

The Gommlasion end e Raspondsnls horahy pstes faat the Salllemant Agrestent belwaen
them ratsting 1o, the complainl under case number 2006Jan4223 and the camplalnl rafarral

undet O Gase CROPACEL 2017 he smsnded ay follows:

“ALT

—— et e




Paragraph 124 of ths Sstlement Agreemant shiuil o raplaced by tha following:

The Rexpondanta mirt provide ciala onfy b an independsnd Wird jrardy, appobd by
SAFIA alter 10 fieiness days' nolivs fs aiven lo the Commission, whe Wit coffsal and
Agtregats the dal provided By the Respondents; and

Paragraph 16 of the Betiloment Agreement shall be raplaned by the faliowdng:

"BAPIA, ar any ihind parly eppalited By BAPIA bt ancardaroa with paragraph 13.4
above, shell enmrty st € repor ko the Cotmlsglen sonfimihg compliace with
paregiaph 18 of it Selflemant Agresmant.

6.7

76,2

8.8

16.4

BAFIA sha provene the prepsratian end detivery fo the Gomimisslal o s
tafxatis.

Each annal raport shelf be submfled to te Somrlaston by ho later tigh
1 March eaoh voar end shil solals to compllance with patagraph 13 of He
Sollloment Agreament during the preceding oafeldar yeal,

For the xaita of clarly, e fral repari wifl e Gua on 7 &arah 2018, and shall
aover the period froim canfimation of the Selffement Agreoient by the
iuned vl 31 Devercher 2048, AN eubsequent raporis wif be dua on 1
IMarch, efid witl cover the perod of the prececing ealendar yaar (1 Jaritary lo
31 Daoembet),

Foliowing reesiol of auch B feport, the Conymlasion msy request goples of, of
gacass fo, dny Informelion coligfed and disswuinated for the plitposss of
paragraph 19 &y the sppointed third parly diring the petfod overed by fhe
fofavant tapott,
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Dafed and elgniad of_GAPE Tomint _ ontheZ8as deiy of FREAWARY o0

For Chevron

- Ghlef Exatilive Qiffenr

Dnted and elgned st CHPE- TOBE on s %’H"dayuf FPrecamdsf 201

For Engeyt

"

Chief Exauliive Ofifcst

d
Datqdanuislgna &t ?—*’V’LQ.LM mn fhe 7-3 ey of "i(‘:‘in-m.:;gﬂ foig

e

P .
Mewzging Director Ghlef Fxaoutlye Ofilos:

3 . ot ,
Deod and slgnad et VS IEEGTTY e T Gapor, MestalS
For BP
Sl
Aoting Yanaging Loupss!

Fr——

1 i




Daledt and sfgnod e SBESTRES o e Wbvay of M{‘M\ 2018
For Brsol

17

oIn\ChIST Exaoullve Gfifears

Daled and slgnad al ?VE’i CRIA wmmelh day of I!&Ag c'_i,_{:gm‘

(/Fmﬁcompaﬂiiqn Commlssion

man Cormitstoney

L .
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